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why quibble over detaile? But if Kaweah water were allocated to
its highest uses, CVP water would meet only the lower uses. Even
grantinz it is economical now (which it probably is not), it would
not be if it had only the lower uses to serve; or if it wer:, it
would be because it came in at much lower elevation and much lower

cost. VQWA; !:;0 L‘:}/)Mwb{ AL bs

ANt
Most-unfortunate ¢#f/£)Y/ aspect—ofinté¥rrsritnal trensfers is
ir up anxiety all over the state over loss of waters,
and so stimulate premature water development from south to north.
Orented this may sometimes serve a useful purpose in shaking up
lethargic local interests, it sets rather an hyterical mood within
which to evaluate new projects, and poses a real danger that the
state will begin more projects than it has the capital resources
to finish in a reasonable time, and the demand to consume. In the
'twenties, recall, the CWP started off originally from the need to
"relieve Tulare County." (Bull. 9, 1925, p. 7.) The existence of
surpluses in the Merced, Stanislaus, and #)/J Tuolumne were Mgy
Wy duly noted, and this was not unrelated to the burst of premature
irrigation expansion in the 'twenties. ;

At that time it was nat ed that capital flowed more easily into
constructing major irrigatio orks than into land development.
In the present cycle this“flg§£$;$n is not improved, but aggravated.
Today we have the Army Engineers building water conservation works
free un er guise of flood control. We have the huge Bureau con-
tribution that was not there before, and its interest-free loans
for distribution systems. There is the small projects Act, and
the Davis-Grunsky. There is the progressive income tax rate, much
.dvanced over the 'twenties, funnelling more funds into tax-exempt
1.D. bonds. And now comes the FRP. Shortly now the B.R. will have
completed its recharge operations under its big water customers

and have a surplus for sale. ' Pl 'CT'/&4 hoge midade: v

There has been no comparable stimulus ts/fgo actual development [
of individual farms to take and use water.” The result, looming R e
up, is an overbalance of water supply works compared to the demand ::::27
for water. The result? Irrigation is new enough in American

history that 1t has figured in only two major depressions, 1893 of to Lo

and 1929, But in each of them it figured prominently, through A B
premature development of water supply works for undeveloped lands. #
There is ample indication that we. are moving on the same course agnin.aﬁ&wi
y o A ?’
53404 A 4128 3 A 4 e b
te cap. &
Well, Chet, obviously this will take some pruning to get into 7
a jo-minute talk. But these are the general ideas, anyway. I'11 dh@,‘
probably cut out the last page as being too big & jump from the it 708

data presented., And see you in Tucson. Will of course in my 4 ’?'
talk apologize to you publicly for getting sketchy MS to you so late.
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Tulare Irrigation District vs. Lindsay -
Strathmore Irrigation District 3, Calif. 2,
1935, pps. 489 - 584

Efigg
parian rights - AgprOpriation - Reasonable Use - Constitutional
Law - Para. 2, p. 489

Sec. 3, Apt. XIV, Nov., 1928 of the Constitution

",,.a riparian, as against an appropriator whose right
has not répened inla right by groaoription. is not
entitled to the full flow of the stream as it is

wont to flow in a state of nature, without diminution
by the appropriator, and his rights are limited by the
doctrine of reasonable us@eess™

Injunction - Remedies - Beneficial Use - Con. Law - Para. 3, ps489-490

Under Art. XIV,it no longer is sufficient to base injunction
simply on fact that the owners are riparian

®,..the court must determine whether such owners, con-
sidering all the needs of those in the particular water
field, are putting the waters to any beneficial uses...
and from a consideration of such uses, the trial court
must then determine whether there is a surplus in the
water field subject to appropriation." p. 490

Necessary for court "to find expressly the quantity so required

(for beneficial uses) and so used and it must fix the quantit

required by each riparian for his actual beneficial uses, the

same as it would do in the case of an appropriatori..."” Para. 4, P.490

Any finding which ways that the riparian requires a "rea-
sonable amount®™ is ®"clearly insufficient and a judgment
based thereon must be reversed."

Art. XIV protects "prospective riasonablo beneficial uses®™ of the
riparian as well as "actual reasonable beneficial uses"

Para. 5 p. 490

Both actual and prospective uses have priority to any right
of the appropriator

But the appropriator is allowed to use the water "until
the riparian needs it, thus, at all times, putting all

of the available water to beneficial uses."™




&

and

?roving that the quantity that they have been using is necessary
<=xggF§gg;;Ji:::§) uses.” Para. 21, ps. 49
wards to the apfropriatora in ft.3/secs together with an

Court may retain jurisdiction "over the cause" so, when a
riparian claims need for watori the court determines whether the
e

proposed new use is "greasonable beneficial use and, if so,
the quantity required for such use™ - Para. 6, p. L§0

Art. XIV applies to an overlying land owner and an appropriator
just as it applies to a riparian owner and an appropriator -

Para. 7, ppse 490-491

It is not sufficient under Art. XIV to find that "...each
riparian requires the *'whole of the underground flow of said
stream...to mosten said land from beneath.'"™ Para. 8, p.491

"In an area of such need as the Kaweah delta..., the use of the
entire flow of a stream, surface or underground, for subirrigation
cannot be held to be a reasonable use of the water." Para. 9, p.491
Since an injunction decree "acts on the rights of the parties in
the future,” and since this case involved an appeal from an
injunction decree, even though "judgment was entered and the
appeal was perfected™ before passage of Art. XIV, the law at the
time of the appeal case is the governing one and not the one at
the time of judgment - Para. 10, p. 491

Art. XIV follows due process because it is "a,rveasonable exercise
of the police power" - Para. 11, p. 491

Sec. 11 of the Water Commission Act, insofar as it declares

that ten years' nonuse constitutes abandonment of the riparian
right is unconstitutional Para. 12, p. 492

Riparian right includes the right to the underground as well as
the surface flow of the stream in accordance with beneficial

use concept of Art. XIV Para. 15, p. 492

Riparian's future prospective rights are canceled if an agproEriator
has taken water and devoted it to a public use prior to the time
that the riparian's needs arise, for "gpublic use has inter-

vened as to the quantity required for such future uses.™

Para. 19, p. 493 i
When an appropriator takes watod&t is up to him to prove that
there is an excess supply beyond that needed for "reasonable
beneficial use” by those who have prior and preferential rights,
but this does not relieve the holders of grior rights from

ultimate limitation in acre fti, "measured by the maximum number _
of acre feed used by each appropriator in the past." Para.26, p.495
An appropriator, as against subsequent appropriators is entitled
"to tﬁe continued flow to the head of his ditch of the amount of
water that he, in the past,..., has diverted for beneficial
purposes plus a reasonable donveyance loss™ as long as this

4n't. is not more than that required "to supply the area of land
theretofore served by his ditcheseo® Eﬂ:ts. pe 495 Fana 27

If an appropriator uses more water than he needs for beneficial
uses, he acquires no right to the excess - Para. 28, p. 495

"o matter how long continued® - Para. 29, p. 495
",..an appropriator cannot be compelled to divert according to
the most scientific method known and is entitled to make a rea-
sonable use of the water according to the general custom of the
locality, so long as the custom does not involve unnecessary
waste." Para. 30, pps. 495-496



Burden of prpvof in injunction proceedings with prior vs. sube-
sequent appropriators lies with prior « Para. 31, p. 496

Prior attempting to secure injunction against subsequent,
the plaintiffs must recover upon the strength of their own
title and not upon the weakness of the defendants' title,
as in any other quiet title case ~ Para. 33, p. 49

A water corp. which distributes water to stockholders or consumers
is not a periodic appropriator) if it requires a continucus flow
to distribute water properly, even though the consumers it serves
may be only periodic appropriators - Para. 34, p. 496

"In said action, in order to grove a right gained by appropriation,
each appropriator had to establish that the quantity awarded by
the trial court had been actually, in the past, diverted and
used by the one claiming that ri§ﬁt; and where there was no
evidence thatcany.specific quantity had been diverted during the
winter period by any one appropriator, and no evidence as to the
area actually irrigated during that period, the evidence was
insufficient to sustain awarding a specific rate of flow and all
lesser flows during that period.™ Para. 40, p. 497

Defendant has right to export ground water for ®beneficial
purposes® - Para. 41, pps. 497-498

",,..what is a beneficial use depends upon the facts, and cir-
cumstances of each case..s+" -~ Para. ki. pe 498

Extermination of pests, "such as rabits and squirrels,™ does not
constitute a 'rcasonabio beneficial use.® Para. 45, g. 49

", ..Bvidence (presented by 'irrigation ex erts') indicated that
some of the water used in the winter months was put to beneficial
uses." Para. 46, p. 499

Because cause oi the extreme variability of the river's flow,

the 'average'! run-off has no real meaning Para. 48, p. 499

Therefore ™...there was no merit in the contention
that the appropriators could only acquire an appro-
priative right to a quantity of water equal to some
amount slightly over the mean low average produced in
the watershed.s. "

Court admitted that there was an ™uneconomic use of water® and
unscientific diversion of water by appropriators - Para. 50,pps.499-500

But, since "the various appropriators were not one unit and
each had his own appropriative right...the courts could not
and, even if they Ead the power, should not compel them,

at their expense, to build new systems of diversion; and
defendant could not complain of such alleged poor methods
of diversion.”

Since Mvarious state bulletins®™ showed that conveyance losses

on "various irrigation projects® were "far in excess of 40 per
cent™, the defendant shouldn't contend that such losses should not
exceed 30 per cent - Para. 51, p. 500

( . a4 h o ass—ol- Lo - basis 01 t8




"An apgro rigtor is not compelled either tgnirrigato in the

most scientific manner known or to divert
manner known." Para. 52, ps 500

In said action, plaintiff's appropriative rights, which long
antedated any right of defendant to any water at—ail-for use on
nonriparian lands, were required to be protected regardless of
the great needspbf defendent.™ p. 500

the most scientific

gg%% brought by Tulare to quiet its title against L & 8 to
surface and underground waters of the Kawea

Also to prevent L & S from exporting ground water
Original decision, before appeal, was in favor of Tulare

Held that Tulare could only use that quantity of water which
it needed for use on its Kaweah riparian lands

Respondents owned great variety of water rights
Appropriators, riparians, overlying owners, etc.
Background
Two admitted facts

Rights of L & S as a riparian owner were not involved
in the appeal

L & S admitted that respondent appropriators had prior
rights in time

But L & S contended that the respondent appro-
priators have not put all of their water to bene-
ficial use.

Tulare and other respondents evenly divided flow at McKay Pt.
between St. Johns and Lower Kaweah

But when water decreases to 80 ft.3/sec. in Lower
Kaweah at McKay Pt. after the snow run off, then all
water is diverted to Lower Kaweah until October 1.
and thereafter until flow again exceeds 80 ft.3/sec.

nThe court found that the flow of the river 'varies greatly
in amount of flow and in rate of flow from year to year,
from season to season, from day to day and from hour to
hour.t" Pe 505

Kaweah delta comprises more than 300,000 acres p. 506

Soils are highly porous ang,fertile and because of
n:nntaiun togthz gnst and ds to the southeast and
north through which water will not readily percolate,
the delta forms a natural ground water resevoir




Cround waters are "diffused percolating waters
"which 'move generally with the surface slope

and at righ angles to the surface contours of
the delta.'™ p. 507

The earlier court also found that a falling water
tab§87had increased cost of obtaining ground water
Pe

Increase of salinity

Earlier court placed valuation on citrus lands of $1250 per
acre with irrigation and only $50 without irrigation p. ?oa

Total cost of L & S irrigation system was $1,600,000
in 1918 p. 509

Pump 25,000 acre ft. annually and carry & maximum
head of 75 ft.3/sec. p. 509

Trail court divided year into two six month periods - Feb.l -
July 31, Aug. 1l~Jdan.n

Fixed rights to rate of flow for each class of respondents
Appropriators

Period 1 - 2000 f£t.3/sec.
Period 2 - 1000 ft.3/sec.

Riparians

A reasonable quantity of surface flow and
all underlying ground waters that they were
riparian to

Overlying landowners

Trial court said that L & S ground supply
and that of above was. a common source

But granted no relief to above, for
apparently felt that relief was implicit
in their capacity as riparian owners

Respondents "collectively claimevery drop of surface or
underground or diffused percolating water in the delta."

gn g923, L & S filed additiocnal defense based on Sec. 1l

of 1913 Water Commi Act which said that ten years nonuse
constitutes abandonment of the riparian right

Issue amounted to whether or not there was a surplus of
water in the delta of 25,000 ft. annually which L & 8 could
utilize without injury to prior rights of respondent
appropriators
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L & 8 contended that respondents never diverted the
d4mt. found by the trial court and that which they did
divert was and is being wasted p. 516

‘Alao,contended that reapéndent appropriators
did not need to divert any water durfng winter

Whether L & 8's pumping affected surface flow of St. John's
early seasonal flow of Lower Kaweah

If above did occur on Lower Kaweah what was the
plasibility of constructing an impervious bypass
across the cone of depression created by the pumping?

Whether reasonable needs of respondents are less than flow
of the two rivers and their tributaries

If there i1s amexcess, is L & 8 entitled to any rights
respondents may have under a form of condemnation

One group of respondents made compromise with L & 8 in
1931 p. 518 ‘

Gave L & S right to take ™at such times and at such a
rate as it may desire, a quantity of water in each
year equal to the amount that would be produced by
a continuous flow of 35 cubic feet of water per second
during the year (approximately 25,500 acre feet)."

Paragraph 1

Mineral King Fruit Company gave up all claims against L & S
pps. 518-52

Same as above with Marietta R. Gray p. 520
Paragraph 2
",.ethe trail court applied the rule that a riparian as
againat an appropriator...." see Para. 2 (brief) p. 524
This the trial court applied the rule that as between

such parties riparian and overlying owners are not limited
to a reasonable beneficial use p. 524

Paragraph 4 p. 525

Under Art. XIV the court must fix the quantity needed by a
riparian for reasonable beneficial use just as it would for
an appropriator \

Paragraph & p. 526

Quantities required for reasonable beneficial use must be
fixed for gll owners under XIV .




Paragraph 10

" Altho passed after the decree below, this act must be
given effect in deciding the apgcal, since the case involves
only relief by injunction and this operates wholly 'in
futuro'™ p. 528

Paragraph 34

L & 8 concedes that respondant appropriators are not periodic
appropriators, but does contend that such appropriators
rights and needs are seasonal p. 548

Paragraph 35

", ..we are convinced that the evidence overwhelmingly
established that, except in years of extraordinary flow

and except for certain exceptionmal spurts, the respondent
agpropriatora herein, as a group, have used ﬁractically

the entire flow of the Kaweah River during the height of the
irrigation season for reasonable beneficial purposes.™ p.549

During April, May, June and July, in spite of the fact
that these are the months of most dependable supply,
",,.has been an insufficient amount to meet respondents'
needs."

Also during these months L & 8 has greatest need

to export water, but ™appellants needs cannot
justify this court in depriving other property
owners of their property rights long since vested."

Paragraph 36

Court agrees with L & S during October, November, December
and January that respondent approgriators as a group do

not divert 1000 ft.3/sec. "and all lesser flows." "We

are also of the opinion that the evidence does not support
the findings that each appropriator diverted for reasonable
beneficial uses the specific number of cubic feet per

second and all lesser flows..., awarded to it." pps. 549-550

R

Paragraph 38

Three aspects of sufficiency a:ﬁ findings of trial court in
regard to awards made for Per. 2 :

1. Award made to each appropriator by trial courts

2. Whether water during Per. 2 was put to beneficial
uses , :

3. Whether amt. used by respondents and their methodg”

of diversion ﬁﬁ? reasonable ’ -



Paragraph 39

Consolidated People's Ditch Co.

During Per. 2, was awarded 125 ft. 3/sec.

".oestestimony is far too vague and
indefinite to support a quiet title
decree of a definite quantity of water
in this period.' Pe 5 2

Elk Bayou Ditch Co.
During Per. 2, awarded 80 ft.3/sec.

"Such award, based, as it must be on
past use, tinds absolutely no support
in the record." p. 553

Lakeside Ditch Co.
During Per. 2, awarded 200 ft.3/sec.

Evidence show that respondent does not
use award

"If the water was not there in any month
or for any other appreciable period, it
should not have been awarded.™ p. 554

Packwood Canal Co.
Awarded 75 ft.3/sec. during Per., 2

"Not one word of testimony was offered
that this ditch, in the memory of any
witness, ever had any water during
Period 2." p. 558

"We can agree with the trial court...that the benefits of
winter irrigation can be shown by general testimony,..., but
we do not agree with respondents that evidence that winter
irrigation was practiced under one ditch can justify or
sustain a finding awarding a specific quantity to another

ditch.” Pe 563

Paragraph 43

"No water should be awarded any apprgg;iator during any

riod when it is not using it."™ p.
us awards made to respondent appropriators during Period 2

",,..cannot be sustained and that the judgment based thereon
must be reversed."




Evidence also does not show that water used in winter
period was put to beneficial uses

Paragraph 49

L & S held that quantity of water diverted by appropriators
each year is in excess of that needed for beneficial uses
and that "such excessive use of water has resulted in an
injurious high water table with the creation of alkali and
deterioration of the soil." p. 571

"We are clearly of the opinion that both these points
are without merit.m

Paragraph 56

",s.s0ach of the respondents herein had the burden of

gggving when the amount diverted by it was actually diverted.
appropriator is limited not only by the amounts diverted

in the past, but also to the times it diverted water in

the past." p. 576

" ",..sif any appropriators right in the past has been
so limited by reason of prior appropriations by others
that it actually did not get and use water in certain
periods of the year, obviously it could acquire no
right as against appellant to a continuous flow for

the entire year."

Paragraph 57

Since trial court's decision that there was no surplus

was based upon the awards made to each appropriator, and
since these awards have been held unsupported, "the finding
that there is no surplus falls with them.”™ p. 577

Paragraph 58

an
Does appellants pumping cause sz;pago losses from St. Johns

78p£nd does ft gauae thea; losses in excess of 10 tt.B/sec?
pe 5

Pumping operations of the appellant materially
decrease ground water and do cause induced seepage on

St. Johns .
L & S agdmitted that its pumping does cause ground water
reduction on Lower anaag. gut held that such did not do
80 "to the extent fixed by the trial court”

Evidence says that L & 8 is wrong pps. 578-579

Thus decision of trial court in this question was
affirmed
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Trial court was dirodttd to modify its ﬁydgnent as follows:

n
L & S allowed to export annuallyf%an take at any time
and at any rate that amount of water "which would be
produced or discharged by an average continuous flow,
during such year of 35 cubic feet of water per
second.” p. §80

",,.the rights of the respondents must be satisfied before
the appellant is entitled to pump any water for nonrigarian
uses from the waters underlying the Rancho de Kaweah.™ p. 583
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September 29, 1961

Professor L. M. Hartman
Colorado State University
Ft. Collins, Colorado

Dear Professor Hartman:

I know of precious little previous work along your
lines, although in 1943 ‘the Nat. Res. Planning Board "State
Water Law™ bulletin described this as the most important avenue
for future research., I assume you know this Bulletin, which
contains good material.

Generally compensation is not employed. Rather, injured
parties are given a veto power over transfers which they can
sell for what it will brini. You can imagine the resulting
mess, which virtually precludes any transfers. For the
California law see Water Code, Chapter 10, Paragraph 1706.
This is a prime reason transfers occur so seldom.

Effects on third parties usually occur via ground water,
so ground water law is of the essence. In southern California
that blocks almost any transfer of surface water, since the
underflow ties the surface to the ground water and correlative
law reserves ground water for overlying owners. You might
switch some water around in a small area, but never outside of
the "ggound water basin® or watershed of origin (both nebulous
terms.

You can do a lot better by buying land and pumping ground
water than you can by trying to establish an appropriative
right these days to surface water. No one can stop you from
pumping, and you can increase your use until there is an
adjudication, at which time your history of use will determine
your share for the future. :

Stevens V. Oakdale I.D., 13 California (2d) 343, establishes
that you acquire no appropriative right in waste waters.

There is much debate on ground water in the California
Water Plan, which would involve storing water under some lands
for use elsewhere., Holsinger has an article on this in Jnl, of
Am. Water Works Assoc., 47, 374 (1955). Generally you can't




Professor L. M, Hartman
Page 2

store water in one watershed or basin for use in another --
€.g. the Lindsay-Strathmore problem., Frank Clendenen, Prof,
of Civil Engineering at Berkeley, is a young enthusiast for
"conjuctive use™ of ground and surface reservoirs and by
this time I hope has gotten around to some thought for the
legal problems involved,

Here are some relevant cases: Burr V. Maclay Rancho,
154 Cal 428, Miller V. Bay Cities Water Company, 157 Cal
256, Surface appropriations were blocked to preserve
ground waters. Also, write the California Water Rights
Board for their Alameda Creek Decision, which goes into this
problem extensively,

Generally, once you get water out of its natural channel
it becomes much more flexible. There are rights to return
flows in natural channels only.

The Provo River case should be interesting, where
diversions at high elevations were allowed later, because
return flows were established.

Wells Hutchins has a U.S.D.A. Tech Bul 439 on return
flows, but he never shows any thought for the economic
transfer problem.

California has the Court Reference and Adjudication
procedures that give you simultaneous solutions for whole

streams, or aspire to. These procedures may hold the germ
of reconciling many c¢laims simultaneously,

I hope these stray thoughts may be useful. Be glad to
help with more specific questions.

Sinceeely,

Mason Gaffney
Professor

cc. John V. Krutilla

P.S. There is also a discussion of return flows in Vol. 3
of the 1950 W.R.P, Commission Report., '




