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complete equanimity.
it seems to""contemplate

wrought takes please in iteasurin itprospect, I pronounces "Itisgood!

Thosew.h. Divisine. Those w. good summer flows contrul winter surpluses but lack incentive to store.

Those usingprime wat have tax base eI creditbase to facebigjointprojects,butaren't helping

out (so whole Us, which is even less direndy inclued, is called in) Localenterprise is disabled.

sarme squirtsofwho hadd it down, sink suppl,wells I pumps, dec.verted into in deeppumps, appare community

remote imports, at whatever cost)
perception is to crude to recognize fine or

locality.im

Anothing

FranellthatIcan that it has
determina

Itdegree of perfect stagnation

se.corts vs.a use.

supply,
raising and is to level . Thorew. best landcan't

biggest support
cutoff

handlandeIt is also disinclined to change

conveyame

eleon, or physicalcentof conveyane.
toIt maygive some aters. to loss ofwa, but more to lose

"It is more tobe efd is theweatherrighted Mr. Mager, who doars after

to extreme contrasts oflight Idank,&f to the moyeroutlines ofthings.

But Justin is not completely blind. It ismore

all,respondisintroducesabear into wedont toward remotexfor (a time thank

it
thatsectswill acknowledge

Mesocampernatherwell with expire.thayprocenterofno region,as ). When the

edhes one forthewhorepresentoneI
has crossedyan severalstemms hefinally peaches

who seekerhangerforenough,hepasses
mequentral lelow the threshold of thecourts concept of soumbling"

safily Here,two, it is easier toplacate thelocalt
deeple cheappur&fiova contribe. little squirt ofa

notcompletityblindboot

SerhatJurtiu,Juctive, whickofnot

"surplus.

This the law permits rouvons
interregional &fr.contains a

gind wahwa &

no means to retract, rexen.
providing no meansto acge on

Run, by
going to eachof

manya

slang

wont
stimulaty suppl.pumpig.I

criticalneedforsuch
import by fired

hugamomaged themany
beginnings ofirm.in

Hoon be where it velos solidate.

Thus it
supplythelocal ones, and so biasses who devmt heavily in thisdirection .

comes about that the with supply of the Kushqueesupply of theKichare alsgemendast supplemented

from the a supply regulated in sharts Russ. _00 mile away, while

liate economies at home meet a stone wall ofjudicial disapproval.
Rear,

nexpensive



h. Cont. Ripn, as such cannot store wh. So much land & who cannot participate in storageproject.
also handfor sr. apporte

flowinto rt. to there its or
to convert it. to direct a

what wassource?""Hutchins, Cal.Law WERE, I think--checkit.
2, conclusion

to when reachendof supply localsystemsimplyfreezer

w.allit,thensomies, rather than proceeding to rationalize itself

toward the "ultimate" economy(Visualizedboften

rt. to stere its or g. it rept. 280,p. 10, but

wa

>h (cont.). But we underestimate this divisiveness simply to sayit blocks local
Federal

enterprise. It does more than that. Let State

pressme

agencia area ,enter the
The orig.Cal.W.Plan, Bull4

well
finanmadanced and in eleemosynary mood and it blocks them too! ^ Erion when

p. 46 , &Bull.4 p.10, and CVB BRplan, pp104![1actpouse] proposed suchefrs.But
largely financed from outside, the law simply willnot hearwittconstruction costs are

~ comfocansa susun lets intransigeant old settlen veto

economic, however generous to the locality. E

(as to cities, not

Wax -rich instinctively shy from any arrangement offerdig direst ofrons

locality. € 0.Lam

contribing to faces ofwatdlewnt atall, locally)

me toward In .

anyproposal, homen
8. Lorem quote, 490, p.114

wt sup.

}

Eventual



(over)

Now this bias, which I'm suremust

important implication for

believe to widely appreciated.

că

There is

our

7

of us recogurge, han
whethen this is thebestofallpossible worlds

which are not, 2
attitude toward whowi

implications

21
it's highest use despite instl. barriers resistance.
In 2dpeface, reaching limits ofwho seems in Kuch tohome frozen thepatterm potid,for 50yrs.

3dplace, mais
not simply resist, they

ater avenues

wriving directions, viz CUP.
an unec.project.I or

will notget no project, but an unec.
you up again

areas of shortage evenget support fromcrear ofsumplies in between, to keep themfrom goingfor theirpets.
when ec.

it forces

Areversible

. you

prevail. Not only does it last a

latch
Hpright.

comforting

to the belief that ex. pressures must inexorablypush waoto
This I deny,

ec,pressures

L

Us.

open up

If instas. block the

does it last a long time,but the lawyer
which

outit and make it a natural whocourse on

for releasing energies in the

users established fixed right on the oldpatterns.
After a remote xfor localinterests

who, &
permit realloon ofthem.

willpointf
Optimists

of ce
movement. But the one

be, & in Kuh area will be I think, a

can be absorbed for manyyes to come,

relax then "drowning -man's "grip on surplus habetlocal

afer

undercut theother. The result may

as evidence

ec. project long enough
outside -fuced by on ground Am. system

and of po.w.farpurt.
profit.

may.
both to the micro & remote
bach

or
~precludes

think, a cycle

don't four thout
hing

in which more who is devd than

they change rather quickly, I to
altogether.

the
as several new sources converge

SinalProfess Act; tani-Frumby; Terminus: 7 surplus; cup. Ins.rearsubidy.

Wa is no means the only constraint on devent of and

(if itwere, dearest productswatbe big
by

wa ures, butnotso)

area in nextfewyes".
land, as is often sotogaily assumed. I

us up

any

other limit constraint such as demand forproducts,

cap., landholders willing tosellat reasonableprices, inkt &processing facilities,

transportation, etc etc., labor (both managerial &
unskilled).

-imptat lining factor than who is ec.
to believe that a more.
towhen cheap subsidized whois donatedfromoutside,in such

There is goodreason
landholden.pressure

way
Cate

relieve pressure from landbolders, isgood h
cause for doubling that the wat

Yet the clevelopmentperiod for monumental
ling,"

wikt. interregional orprojects is to

will be quidely soakedupby an eager
theyremote importethat thetwn sparcityinspiles ofher projects tobegin in mecentime, so afloodis brewing upofnew

"Another

supplier

is how stimulate premature

unfortunate aspect of

& clown the entire state, motivated in appreciablepart by the
who devote

urgent
up

it anciety that someone the war first.

servesamreful rol shakingus lethargic localinterests, doesitnot it sets rather a hysterical

to new a real ofbeginning

else
hanted this sometimes

may grab the wa

up than the state has resovuces

large increment is bound to puch
(whichhasmeantimetn latisfiedfrom

developmental

frustrate
Thisis that long

onefor 50 yes
men in which we are

otherregions

that respon
quicken)

ison theare id sayabout on goodaskillingit



New sources. CVP when and rechargepd.
PL 163, new diste systems

possible shift landto hort. crops requing lesswith

Newstorage on all 4 rivers

FRP



3 (cont)
e

tofinish
State setout to "reliene Tulare try" (Bull.9, 1925,p.7)

time, In '20s, State setout to

in an ec.
rangedso for endedup,w.

are made

tiemy

comprehensive plan,w. somethingformost chiesinstate, ſtatefilings allour

the et'n programmarea, the eti

To chaw an analogy that isalso a factor in the

relaxed, growers such out to

self- recessitating bes whenener controls are

establish ctn, histories in antion offuture controls, whichofcon this

inevitable. In wh, this condition is chronic. It leads either tot
criterion is applied, 1.e. topemote takes whothemeno claim based

location,
who improductivelyyou,where the une requirementis taken seriously,

contract g agencies have

to premature devint & excessive devmt. On 717 is evident

contracted for agood deal more than they reallyneed - they actually take theminima allowed mnder

anyway
their contracts. Theyarestillsteeped in prych,ofapprop. system, premium on prematurs inflated claim (our)

Thereis a beliefbelief that CVP had to come

ouncraft, sowhyquibble,

many

was con

low uses, w/o constraints Cup

But overdraft resultedfrom allaig who to lowuses,

wd.not be

camein to serve the hiuses, frustrated. Actually all it is makingpossible is

high wes, CUP to low. Wohi't evenbe the

perpetuaty lowuses. Even ifgrant in cc. now, whichis
questionable,

first allord to Lur cost, but stillprobly

if localwiths

same Cve, wd. serve low clevns. Barley.

eal.
Ctr now•takes new land. A good developmental crop.

eligible for decid. & vines, higher return. So land for thispurpose

searce.
Orchand takelongtime to comeon. Wa, too. Then lookout.

import mustbe longe.
for works

allies

Remote import
jay

But landis mostly

no longer

To
To get
To

rechange over widethea

not

all

Ete ? Calif
to langed. More than double,acesteage of peaches,plums, citrus. Not that

all will be so used. But land cd. be so used,will hang over mktfor long.



Sign up eagerly in who wes orgus.
planners, is demand for

more wa
to not beleftout. This tends mislead project

thanis.

Is verygoodnick BR will get too much stered underground in dry cycle, to concealsurplus;

like 1935-43 when TIO table rose 40', get alkali damage, & no place

comes wet
wh .cycle,

to store flood
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conditions for citrus ,
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scattered , nich
ter Co. serves onlylete The

transfers
nstructing
of water ,

ompanies

final u say - Strathmore are
in that that I.D. pumps water

harged to other ands .

7. Such waters as
treated in one sense ..onomien .
up to its nigher lants at the same rate
This arrangement forced on the I.D. ays it as fighti.
for survival and needed to bring in the high hill lanu. as allies .
In microcosm this makes an analogy to the present situation of the
California Yeter Flan

rints , rema n

impossible , because
oss of return flows .

sin is al sc irtually in ossib
cal .

-
1. ( resumed ) The cr ... s - channels from St. Johns to Kawea ! Br

are totally unnecesary , since the transfer ou'd have bec: effected
at Mckay Point , where the branches erit at this would have
involved changing diversion oints ad aps thing the near - gacred
50-50 split at McKay 'nt .

ALAA



er types of
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1. Riparian ri
no severable . The we
rights because there were
ost of the lands passed int

Act . ) No matter how
he can ose his right
join al diversions th1
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ar

tra

part
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rivate

ents
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re

adverse use ,
ight be 30 Cž

The riparian cannui store .ater . and
of the waters represented by ri rian rithts

ands
511 th
nd so re

veu .
storar

I

Alm st

There is a3. Appropriative ri nts
on sale , but there is a number of conditions
in the aggregate amount almost to probiti n

rinari.
Pan , ri ;
ata

177
ir ris

la

els
ert

cannot .
ert to en

2. Correlative ri nts verying owners likewise are ot
malahle , but can be lost by prescription , thus inciting overlying

ners to enjoint VA

ete

tructi activity
Cuty "surplus " round aters ht be ea orted from the basin .

"Serplus " is a vague word , but Calit . Spreme Ct . has held there
is none in Kuweah basin (1935 ) . were the court to be willing to
hange its mind , no one could a discover without investin ; in

works to export , since no advance ruling is possible on correlative
rights which are not statutor, and do not come under Water Rights
Roard .

The ground water basin annot be used for storage by outside
interests ( Lindsay - Stratimore tri it , cause the sbored waters
would commingle with natural waters . is problem will frustrate
much of what is hoped to he a complished under the D

und
12

of that .. tion
festive blocked

eneral prohibitio:
and hurdles which

a . he right of se is established hy or ought by use , under
the auspices of a ind of mystic rhilsophy at its value is create
by said use . The rystique is nly violated , and the public
outraged , by the spectacle of censees fficking " in their
privileges for so.. ning as profane as money , which reveals very
unmistakeably the caritalized conomic rental "alue . Appropriators
tend to shun this angerous licity .

LA

A Butb . Sales that dry up some ands 100% . still be feasible .
sales that make marginui adjustments are bject to another hazard ,

the sale may cloud the title by giving evidence that the propriator
had a " surplus . "

c . Among institutions , other complication presents itself .

A Mutual Water Company does not nold beneficial title to its water
There is no clearrights ; it is a trustee for the lando ...ers .

Likewisecut decision that stalmutual can sell its -ater rights .

the individual landowner cannot sell his rignts without withdrawing
them , if he can , from t e mutual . It is unscrambling an omelet ,

and the law does not try to make it easj .
An I.D. is similar , only perhars worse . It can go through bank

ruptcy without losing its water rights or other property . It "owns

no lands in a proprietary sense , and its property is owned by the
State and is held only for overnmental urposes . " (Allen v . Hussey
1951) wouldbe tropped between having toprove

Either a MWC oran 7. D. trying to sell
beingput to

ofno greatvalue tothe trust beneficianses; b, The water was

beneficialuse prior to sale.
The water was



lo ated towhy quibhle over details ? But if Kawean water ere
its highest uses , CVP water would moet only the ower up
grantin- it is economical now (which it probably is not ) , it wo
not be if it had only the lower uses to serve ; or if it wer , it
would he because it came in at much lower elevation and much lower
cost .

too big, seawal reasonsRecrute project
fost fortunate #1/4XX/ aspect of interregional transfers is

Also thathetir up anxiety all over the state over loss of waters ,
and so stimulate premature water development from south to north .
Granted this may sometimes serve a useful purpose in shaking up
lethargic local interests , it sets rather an hyterical mood within
which to evaluate new projects , and poses a real danger that the
state will begin more projects than it has the capital resources
to finish in a reasonable time , and the demand to consume . In the
' twenties , recall , the C # P started off originally from the need to
"relieve Tulare County . " (Bull . 9 , 1925 , p . 7. ) The existence of
surpluses in the Merced , Stanislaus , and s / Tuolumne were p

duly noted , and this was not unrelated to the burst of premature
irrigation expansion in the twenties .

" n
At that time it was not ed that capital flowed more easily into

constructing major irrigation works than into land development .
In the present cycle this is not improved , but aggravated .
Today we have the Army Engineers building water conservation works
free un er guise of flood control . We have the huge Bureau con
tribution that was not there before , and its interest - free loans
for distribution systems . There is the small projects act , and
the Davis -Grunsky . There is the progressive income tax rate , mucn
dvanced over the twenties , funnelling more funds into tax- exempt

I.D. bonds . And now comes the FRP . Shortly now the B.R. will have
completed its recharge operations under its hig water customers
and have a surplus for sale .

', bout

New plantings lock huge relatie to

There has been no comparable stimulus to the actual development ppreva
of individual farms to take and use water . The result , loomin
ur , is an overbalance of water supply works compared to the deman
for water . The result ? Irrigation is new enough in American
history that it has figured in only two major depressions , 993
and 1929. But in each of them it figured prominently , thro 3h
premature development of water supply works for undeveloped lands
There is ample indication that we are moving on the same courr

·

au
smate.
ef. to Sind

how

intoWell , Chet , obviously this will take some pruning to you
a 40-minute talk . I'llBut these are the general ideas , anyway .
probably cut out the last page as being too bis a jump from the
data presented . And see you in Tucson . Will of ourse in

to yotalk apologize to you publicly for getting sketchy M

Eligion
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to capito
dev. 2

ate

impute
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pristary.lands in aproprietary sense, and its property is owned

Kated by thestate and is held only for governmental purposes.
( Allenv. Huring, 225 par. 2d 674, 1950)

as to mytuals, Hutchim tells us there are 'No clear-cut

decision whether foreclosing creditor can trimmif-

transfer therights he acquires to other lands.
Watey soon

a



Production,Tulene cty

Plum
Tuleneczy

Navels
Tulcur

1)Fresno²
2

1943-51'
11,500 (3,13/a)

171,000

27,400
23, 200

1952-58

14.000-3/(2.92/4)

ofinterpu.

344,000

29,600
24,500

otherTulan Cly:

Freestones -substantial increassin gelds
Olinn noticeable

No 4 in fields/a
Alf.__No4ofyielch/a. Infast a drop,from 1 rob.

Tag, confirms, 1951-58, 7K service arenfCiu Russ ofacres yields,but manyproblems

acres &ctyautpot

No 4 in yields/aneATable grapes
Raisim

cling .. likefreestones,substantial4yields.
1) Allcranges, 1944-51 and 1952-58

Nombs 1944 50 and 1956-58



Calif production on acres,
Freestones,

same storyasw. plum

1956 bearing.
non

acres, 36,000
14,000

Non bearing thatup, 1954-56, entirely in

sfv. Enormous increment coming

Dean & Mcl. p.18

on.

Clings, p.15, Acc.V. expanding too,but
ball.

from 1955 S&Vpicking up

1956 Bearing
Non

10,000 in 1953.

Arra 46,000

15,000, upfrom

BigA coming



Plume.
Cal aus, 1955, 21,000. all time

S.P. 261
high. 32,000 in 1929.

Check latent Crop & Livestock. Note

how
inkt. The aren

to flood. off
eary

land now w.good with supply &goodfor

more than enough,
decid. fruit is far

were all in bearing, to floodnikt,

Cal, has 90 % U.S. commercialplumos-
Dean &Mcl., p. 2.3. Non bearing

have shot

acres

in
since 1954, entirely in

way up

SJV, i.e. Tulene (g. 1956.Bean&kel.
ca.

latest figme, is 6,000 in State, ofwhich

4.000 in sJv. - p.24
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1956 Beaning

Non

shareTulare Cty have a shows along,rime

Visulin - Woodlucke, 8,000 a. in 1958,
2800 in1946.
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Dean &Mil

110,000
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r.42 : Tinh Ca ay
Communa



in Tulane
Cty~ Walnutyields

Ad abit, 1946-88. They.

rightalongriver, hence was

Ad by
CUP.

Sherp

havenot
a

supply

contrast to navels.

MUE



Outline

B. Drawbacks of monumental projecte
1. Increment too lange, overexpand

2 slow response to demand.
not met for long time.Need

3. Own expansion
Orhanor projecte bevrees intoto

a.)Lag of land durms behind &... conceals effects, letsproject be

2.Increment forsinge, in aboutcarity completesI

6. Also otherproject start, underpriceumbrella.
i. Price umbrella

to-Invite competitive deset to chainwit

ii

.

) on To grobote nail down wto

iii) the Forcmpt by loy-rotting. IndianaBy

Current over expansion.
Recharge will cease to absurt.
Ctn-alf will take less.
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:

ConsolidatedPeoplesDitch Company etal. Respondent,t:FoothillDitch Company et.al. Defendants; Lindsay-Strathmore Arrigation Districtet.al., Annellont1stSeries, 205 Cal., 1928, pps, 54-65.
Attemptbyplaintiffs toquiet theirtitte tothe Kawiah River and to.
threatened diversion of such waiers to theherestrain

injirry itsaidplaintiffe. pps. 56-57
Fulare to: aujosios loust issued temporaryinjunction to restrain the defendants from

making the diversion -p.51
O lustion before appeals court is
whether ornot the trail court
exceeded or abused its discretion in
issuing the insurnation

L-SID is the defendantaffected bythe injeumtion
Eachofplaintifbestates in complaint the succific
amountthat itisentitler to andalso states
the extents and timeto tions of thewater rights.of the defendants: the FoothillVitch to and
theWallace_Ranch Axtar fo. -p. 57

an

LSID claims to have arquived from Foothilland Wallace "... certain rightsto a certainditchknown as FoothillDitch... and that
having dewise itismoueding... toenlargedow.
the trying capacityofsthdobd and the
plumes and aqueducts thereof to mn
extent much greater than the limiter seseof the same for the oliversion of the
waters to which the former owners thereof
wes entitled would require..."andto
such an sotenta to seriously endanges the
rightsof theulaintifes and denive them
of their rightful.Ihave

"Theappellants contlution thata peliminary
injunction wasnotpresently necessary for the ulaintiffs

protection againsta threatened lessofwater



forthereason thatatthisseason of theyear
no available waterwasflowing..."has nomeret

Plaintills couldn'trézbe waiting untilwater sowe
enough toenable its diversion in the ditch
because of the"... riskof the charge oflaches in allowing the annellants costly
outlays basedwas a claim ofrighttowith
probeed "-pas.58-59theorderertof et"We do notdeem - the

trailcourt to be broader than thesituation
requires.... 1.59
Appellant contention thatplaintiffs haveno
common cause of action for injunctive reliétitwithout merit because they are alldependent
uyion a common source ofsugals
Stasting in 1925 L-SID acquired stoel in mostof the
plaintiffs and then entered into a contractfor the
purchase of an interest in the upper portionof the Foothill Ditch, the intake of which
is above Mickey Put &itthers above the diversion
ditchesof theplaintiffs -p.60.

Also,in having purchance&plaintiffsstook LSID
acquired night to retiling FoothillDitchintàL I

1

An

tha

Lto divert'nto
an A út.

ie

F
itwould obtain atat

he

itch



A

G

of the seperate co's, in whichitowns stock -p.6."We are unable to giveour assent tosuch a
contention

LSID acquired stookin lakeside, Giulare Irrige(v.)Elk Bayou, Comolidated, Farmers, Persian,
Evans, Amhill;Fleming,Modoc , Moshen andWutchumna -p.62utchumma

Sharespurchased by I SID wouldentitleittoatof100 ft.3³/see atcertain stages
of flow-

FoothillD.itchwas culargedenoughto carry the capacity.
Whep owners of riparian rights organine a corp.for...the solepurpose of facilitating the
distribution of theirwateruxon.This lands...
they have,inso doing... expresely reserved the

-ownership of such water in themselves. "-p.64Butsuch isnot the case here.
" Ethe soleright ofeachand every

stockholder in lachof sait
corporations is the rightin
muticality, with its fellowstockholders
ofhaving theproportionate share
ofeach in the distributable waters,

+

1

Consol.Peoples^^
Foothill

toexch'stockholdes..."by the corns, facilities

heither one norany cof.such stockholders wouldor
couldwassess the legalrightto tobe or receive the amount
of waterto whichsuch
Stockholders A bc entistel
by another manner os near'sthan there sucationby the
corporation theof

may

1/
11 •theclearly unlawfulmeines Cof 2510) which
was given live to thepresent action= "-41165



ofnote in which court says L-SID hasto
go toeach cis ditile to getitsproportionate share

lit,205 Cal54
ConsolidatedPeoples Dital Co.y. Foothill & ESID.
"...itwouldseem tobe too clear forargumentthatneither one nor any number of such
stockholders would or couldpossess the legalrightto take or to receive theamountofwater to which
suckstockholder or stockholders may beentitled
by another manner or meansthan those suppliedby the corporation,itself in theexercise ofits.fulland legal control over the
distribution ofsuchof the watersof
Riwer as is covered by itsappropriation and is
receivable in the amounts andat thepoints of
intabe designated in the very acquisition ofits
appropriative rightsin the water ofsuchrives."-p.64

ition,and

11 +11
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Tulare Irrigation District vs. Lindsay
Strathmore Irrigation District 3 , Calif . 2 ,

1935 , pps . 489 584

Brief
Riparian rights Appropriation Reasonable Use - Constitutional
Law - Para . 2 , p . 489

Sec . 3, Art . XIV , Nov., 1928 of the Constitution
I

...a riparian , as against an appropriator whose right
has not répened inta right by prescription , is not
entitled to the full flow of the stream as it is
wont to flow in a state of nature , without diminution
by the appropriator , and his rights are limited by the
doctrine of reasonable use ......

Injunction - Remedies Beneficial Use Con . Law Para . 3 , p.489-490

Under Art . XIV, it no longer is sufficient to base injunction
simply on fact that the owners are riparian

A

"... the court must determine whether such owners , con
sidering all the needs of those in the particular water
field , are putting the waters to any beneficial uses...
and from a consideration of such uses , the trial court

* must then determine whether there is a surplus in the
water field subject to appropriation . N P. 490

Necessary for court to find expressly the quantity so required
(for beneficial uses) and so used and it must fix the quantity
required by each riparian for his actual beneficial uses , the :

same as it would do in the case of an appropriator ...." Para . 4 , P.490

3Any finding which ways that the riparian requires a "rea
sonable amount " is " clearly insufficient and a judgment
based thereon must be reversed .

$$

:

A po fy
Art . XIV protects "prospective reasonable beneficial uses " of the
riparian as well as "actual reasonable beneficial uses "
Para. 5 p. 490

Both actual and prospective uses have priority to any right
of the appropriator

39

But the appropriator is allowed to use the water "until
the riparian needs it , thus , at all times , putting all
of the available water to beneficial uses . "

Ā

SC

*
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ble and beneficial

~

2

Court may retain jurisdiction " over the cause " so , when a
riparian claims need for water , the court determines whether the
proposed new use is "areasonable beneficial use and , if so,
the quantity required for such use " - Para . 6 , p . 490
Art. XIV applies to an overlying land owner and an appropriatorjust as it applies to a riparian owner and an appropriator
Para. 7 , pps . 490-491{

.

It is not sufficient under Art . XIV to find that " ...each
riparian requires the whole of the underground flow of said
stream...to mosten said land from beneath . Para .. 8 , p.491
"In an area of such need as the Kaweah delta... , the use of the
entire flow of a stream , surface or underground , for subirrigation
cannot be held to be a reasonable use of the water . " Para . 9, p.491
Since an injunction decree "acts on the rights of the parties in
the future ," and since this case involved an appeal from an
injunction decree , even though " judgment was entered and the
appeal was perfected" before passage of Art . XIV , the law at the
time of the appeal case is the governing one and not the one at
the time of judgment Para . 10 , p. 491

YArt . XIV follows due process , because it is "a reasonable exercise
of the police power" -Para . 11 , p . 491
Sec . 11 of the Water Commission Act , insofar as it declares
that ten years * nonuse constitutes abandonment of the riparian
right is unconstitutional Para . 12 , p . 492

.

Riparian right includes the right to the underground as well as
the surface flow of the stream in accordance with beneficial
use concept of Art . XIV Para : 15 , p. 492
Riparian's future prospective rights are canceled if an appropriator
has taken water and devoted it to a public use prior to the time
that the riparian's needs arise , for public use has inter
vened as to the quantity required for such future uses . "
Para . 19 , p . 493
When an appropriator takes waterfit is up to him to prove that
there is an excess supply beyond that needed for "reasonable
beneficial use " by those who have prior and preferential rights ,
but this does not relieve the holders of prior rights from
proving that the quantity that they have been using is necessary
for theirr . be uses ." Para . 21 , p . 494
Awards to the appropriators in ft.3/sec . together with an

F

ultimate limitation in acre ftl "measured by the maximum number
of acre feed used by each appropriator in the past . " Para.26 , p.495
An appropriator , as against subsequent appropriators is entitled
"to the continued flow , to the head of his ditch of the amount of
water that he , in the past , ..., has diverted for beneficial
purposes plus a reasonable donveyance loss " as long as this
m't . is not more than that required to supply the area of land

theretofore served by his ditch.... Fara. 2 , p . 495 Para, 27
If an appropriator uses more water than he needs for beneficial
uses , he acquires no right to the excess - Para . 28 , p .:495

7

"No matter how long continued" Para . 29 , p. 495
"...an appropriator , cannot be compelled to divert according to
the most scientific method known and is entitled to make a rea
sonable use of the water according to the general custom of the
locality , so long as the custom does not involve unnecessary
waste . " Para . 30, pps . 495-496
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Presfiye Origroshan
F

Burden of proof in injunction proceedings with prior vs. sub
sequent appropriators lies with prior Para . 31 , p. 496

&

Prior attempting to secure injunction against subsequent ,
the plaintiffs must recover upon the strength of their owntitle and not upon the weakness of the defendants ' title ,
as in any other quiet title case Para . 33 , p . 496-

A water corp . which distributes water to stockholders or consumers 2is not a periodic appropriator * if it requires a continuous flow
to distribute water properly , even though the consumers it serves
may be only periodic appropriators Para. 34 , p. 496
"In said action , in order to prove a right gained by appropriation ,
each appropriator had to establish that the quantity awarded by
the trial court had been actually, in the past , diverted and
used by the one claiming that right ; and where there was no
evidence thatcany specific quantity had been diverted during the
winter period by any one appropriator , and no evidence as to the
area actually irrigated during that period , the evidence was
insufficient to sustain awarding a specific rate of flow and all
lesser flows during that period . " Para . 40, p . 497
Defendant has right to export ground water for "beneficial"
purposes " - Para. 41 , pps . 497-498
"...what is a beneficial use depends upon the facts , and cir
cumstances of each case ...." Para. 4 , p . 498

4

Extermination of pests , "such as rabits and squirrels , " does not
constitute a "reasonable beneficial use . " Para . 45 , p . 498
19...Evidence (presented by irrigation experts ' ) indicated that
some of the water used in the winter months was put to beneficial
uses ." Para . 46 , p . 499 .
Because cause of the extreme variability of the river's flow,
the average run-off has no real meaning Para. 48, p. 499

Therefore " ... there was no merit in the contention
that the appropriators could only acquire an appro
priative right to a quantity of water equal to some
amount slightly over the mean low average produced in
the watershed .... "

Court admitted that there was an "uneconomic use of water " and
unscientific diversion of water by appropriators Para. 50 , pps 499-500

But , since the various appropriators were not one unit and
each had his own appropriative right ... the courts could not
and , even if they had the power , should not compel them,
at their expense , to build new systems of diversion ; and
defendant could not complaing of such alleged poor methods
of diversion . "

+

Since various state bulletins " showed that conveyance losses
on various irrigation projects " were "far in excess of 40 per
cent " , the defendant shouldn't contend that such losses should not

Para. 51, p . 500exceed 30 per cent
(Ho couri. defend the above on the hogie of its
statement in Fara . 4477

235 IN



"An appropriator is not compelled either to irrigate in themost scientific manner known or to divert in the most scientific
manner known . " Para . 52 , p . 500
In said action , plaintiff's appropriative rights , which long
antedated any right of defendant to any water for use on
nonriparian lands , were required to be protected regardless of
the great needsof defendent . " p . 500

Body
Suit brought by Tulare to quiet its title against L & 3 to
surface and underground waters of the Kaweah

Also to prevent L & S from exporting ground water

Original decision , before appeal , was in favor of Tulare

Held that Tulare could only use that quantity of water whichit needed for use on its Kaweah riparian lands

Respondents owned great variety of water rights
Appropriators , riparians , overlying owners , etc.

Background

14

S

Two admitted facts

Rights of L & S as a riparian owner were not involved
in the appeal
L & S admitted that respondent appropriators had prior
rights in time A

But L & S contended that the respondent appro
priators have not put all of their water to bene
ficial use .

Tulare and other respondents evenly divided flow at McKay Pt .
between St. Johns and Lower Kaweah

But when water decreases to 80 ft.3/sec . in Lower
Kaweah at McKay Pt . after the snow run off, then all
water is diverted to Lower Kaweah until October 11
and thereafter until flow again exceeds 80 ft.3/sec .

;

"The court found that the flow of the river ' varies greatly
in amount of flow and in rate of flow from year to year ,
from season to season , from day to day and from hour to
hour. p. 505 NG*
Kaweah delta comprises more than 300,000 acres p . 506

4Soils are highly porous and fertile and because of
mountains to the east and lands to the southeast and
north through which water will not readily percolate ,
the delta forms a natural ground water resevoir

ADE
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*

Ground waters are "diffused percolating waters"which move generally with the surface slope
and at righ angles to the surface contours ofthe delta . " P. 507.

Ap

The earlier court also found that a falling watertable had increased cost of obtaining ground water
P. 507

5 .

Increase of salinity
Earlier court placed valuation on citrus lands of $1250 per
acre with irrigation and only $50 without irrigation p . 508

N

Total cost of L & S irrigation system was $1,600,000
in 1918 p . 509
Pump 25,000 acre ft . annually , and carry a maximum
head of 75 ft.3/sec . p . 509

Appropriators

Trail court divided year into two six month periods Feb.1
July 31, Aug. 15 Jan.3/

Fixed rights to rate of flow for each class of respondents

Riparians

Prestig

Period 1 2000 ft.3/sec.
Period 2 1000 ft.3/sec.

A reasonable quantity of surface flow and
all underlying ground waters that they were
riparian to

Overlying landowners
poten

Trial court said that L & S ground supply
and that of above was a common source

para
But granted no relief to above , for
apparently felt that relief was implicit
in their capacity as riparian owners*

Respondents collectively claim every drop of surface or
underground or diffused percolating water in the delta . "
P. 512
In 1923 , L & S filed additional defense based on Sec . 11
of 1913 Water Comm . Act which said that ten years nonuse
constitutes abandonment of the riparian right
Issue amounted to whether or not there was a surplus of
water in the delta of 25,000 ft . annually which L & S could
utilize without injury to prior rights of respondent
appropriators

6²
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L & S contended that respondents never diverted the
4mt . found by the trial court and that which they diddivert was and is being wasted p . 516

Also contended that respondent appropriators
did not need to divert any water during winter

Whether L & S's pumping affected surface flow of St. John'searly seasonal flow of Lower Kaweah,.
If above did occur on Lower Kaweah what was the
plasibility of constructing an impervious bypass
across the cone of depression created by the pumping?

Whether reasonable needs of respondents are less than flowof the two rivers and their tributaries .

If there is an excess , is L & S entitled to any rights
respondents may have under a form of condemnation

One group of respondents made compromise with L & S in
1931 p . 518

Gave L & S right to take "at such times and at such a
rate as it may desire , a quantity of water in each

".year equal to the amount that would be produced by
a continuous flow of 35 cubic feet of water per second
during the year (approximately 25,500 acre feet ) . "

Paragraph.l 33
Mineral King Fruit Company gave up all claims against L & S
pps. 518-520

Same as above with Marietta R. Gray p . 520

Paragraph 2

"...the trail court applied the rule that a riparian as
against an appropriator ...." see Para . 2 (brief ) p . 524
This the trial court applied the rule that as between
such parties riparian and overlying owners are not limited
to a reasonable beneficial use p . 524

put
Paragraph 4 p. 525

Under Art . XIV the court must fix the quantity needed by a
riparian for reasonable beneficial use just as it would for
an appropriator

Paragraph 8 p . 526

Quantities required for reasonable beneficial use must be
fixed for all owners under XIV

sh
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Paragraph 10

Although passed after the decree below , this act must be
given effect in deciding the appeal , since the case involves
only relief by injunction and this operates wholly in
futuro P. 528p.

*

2

Paragraph 34

L & S concedes that respondant appropriators are not periodic
appropriators , but does contend that such appropriators
rights and needs are seasonal p . 548

Paragraph 35 * 33
" ...we are convinced that the evidence overwhelmingly
established that , except in years of extraordinary flow
and except for certain exceptional spurts , the respondent 3
appropriators herein , as a group , have used practically
the entire flow of the Kaweah River during the height of the
irrigation season for reasonable beneficial purposes . " p. 549

During April , May , June and July , in spite of the fact
that these are the months of most dependable supply,
" ...has been an insufficient amount to meet respondents '
needs . "

Paragraph 360
Also during these months L & S has greatest need
to export water , but appellants needs cannot
Justify this court in depriving other property
owners of their property rights long since vested . "

24

Court agrees with L & S during October , November , December
and January that respondent appropriators as a group do"Wenot divert 1000 ft.3/sec . #and all lesser flows . "
are also of the opinion that the evidence does not support
the findings that each appropriator diverted for reasonable
beneficial uses the specific number of cubic feet per
second and all lesser flows ... , awarded to it . " pps . 549-550

Paragraph 38 of
Three aspects of sufficiency and findings of trial court in
regard to awards made for Per . 2

1. Award made to each appropriator by trial courts
2. Whether water , during Per . 2 was put to beneficial

uses 1

3. Whether dmt. used by respondents and their methods
of diversion are reasonable »is

S

ADE
RD
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Consolidated People's Ditch Co.

K

Elk Bayou Ditch Co..
10

M

During Per . 2 , was awarded 125 ft . 3/sec.
...testimony is far too vague and

indefinite to support a quiet title
decree of a definite quantity of waterin this period . " p . 552

282

During Per. 2Med 80 ft.3/sec .
"Such award , based , as it must be on
past use , finds absolutely no supportin the record." p. 553

Lakeside Ditch Co.

During Per. 2, awarded 200.ft.3/sec .
Evidence show that respondent does not
use award
"If the water was not there in any month
or for any other appreciable period , it
should not have been awarded . p . 554

Packwood Canal .Co.

Awarded 75 ft.3/sec . during Per . 2

"Not one word of testimony was offeredthat this ditch , in the memory of any
witness , ever had any water during
Period 2 . p. 558"

Paragraph 39

"We can agree with the trial court ... that the benefits of
winter irrigation can be shown by general testimony , ... , but
we do not agree with respondents that evidence that winter
irrigation was practiced under one ditch can justify or
sustain a finding awarding a specific quantity to another
ditch . " p . 563

Paragraph 43

"No water should be awarded any appropriator during any
period when it is not using it . " p . 567
Thus awards made to respondent appropriators during Period 2...cannot be sustained and that the judgment based thereon
must be reversed . "

2

KA
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Evidence also does not show that . water used in winter
period was put to beneficial uses

Paragraph 49

L & S held that quantity of water diverted by appropriatorseach year is in excess of that needed for beneficial uses
and that "such excessive use of water has resulted in an
injurious high water table with the creation of alkali and
deterioration of the soil . " p . 571

landin

"We are clearly of the opinion that both these pointsare without merit . "

Paragraph 56 20

each of the respondents herein had the burden of
proving when the amount diverted by it was actually diverted .
The appropriator is limited not only by the amounts diverted
in the past , but also to the times it diverted water in
the past . " p. 576

...if any appropriators right in the past has been
so limited by reason of prior appropriations by others
that it actually did not get and use water in certain
periods of the year , obviously it could acquire no
right as against appellant to a continuous flow for
the entire year . "

Paragraph 57

Since trial court's decision that there was no surplus
was based upon the awards made to each appropriator , and
since these awards have been held unsupported , "the finding
that there is no surplus falls with them . " p . 577

Paragraph 58
any

Does appellants pumping cause, seepage losses from St. Johns
and does it cause these losses in excess of 10 ft.3/sec !

P. 578

Pumping operations of the appellant do materially
decrease ground water and do cause induced seepage on
St. Johns

:L & S admitted that its pumping does cause ground water
reduction on Lower Kaweah, but held that such did not do
so "to the extent fixed by the trial court "

*

Evidence says that L & S is wrong pps . 578-579
*

Thus decision of trial court in this question was
affirmed ,

VASA
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1

Prestigeenion Ski10

Trial court was directed to modify its judgment as follows :A

and
L & S allowed to export annually can take at any time
and at any rate that amount of water "which would be
produced or discharged by an average continuous flow ,
during such year of 35 cubic feet of water per
second . p . 580

..the rights of the respondents must be satisfied before
the appellant is entitled to pump any water for nonriparian
uses from the waters underlying the Rancho de Kaweah . " P. 583

Prestige
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September 29, 1961

Professor L. M. Hartman
Colorado State University
Ft . Collins , Colorado

Dear Professor Hartman :

I know of precious little previous work along yourlines , although in 1943 the Nat . Res . , Planning Board, " State *
Water Lawn bulletin described this as the most important avenuefor future research . * I assume you know this Bulletin , which
contains good material .

Generally compensation is not employed . Rather , injured
parties are given a veto power over transfers , which they cansell for what it will bring . You can imagine the resulting
mess, which virtually precludes any transfers . For the
California law see Water Code , Chapter 10 , Paragraph 1706 .
This is a prime reason transfers occur so seldom .

Effects on third parties usually occur via ground water ,
so ground water law is of the essence . In southern California
that blocks almost any transfer of surface water , since the
underflow ties the surface to the ground water and correlative
law reserves ground water for overlying owners . You might
switch some water around in a small area , but never outside of
the "ground water basin" or watershed of origin ( both nebulous
terms . )

S

A

You can do a lot better by buying land and pumping ground
water than you can by trying to establish an appropriative
right these days to surface water. No one can stop you from
pumping , and you can increase your use until there is an
adjudication , at which time your history of use will determine .
your share for the future .

Stevens V. Oakdale I.D. , 13 California (2d ) 343 , establishes
that you acquire no appropriative right in waste waters .

There is much debate on ground water in the California
Water Plan , which would involve storing water under some lands
for use elsewhere . Holsinger has an article on this in Jnl . of
Am . Water Works Assoc . , 47, 374 (1955 ) . Generally you can't
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Professor L. M. Hartman
Page 2

store water in one watershed or basin for use in another
e.g. the Lindsay-Strathmore problem . Frank Clendenen , Prof.of Civil Engineering at Berkeley , is a young enthusiast for
"conjuctive use " of ground and surface reservoirs and bythis time I hope has gotten around to some thought for thelegal problems involved.

:

Here are some relevant cases : Burr . Maclay Rancho ,
154 Cal 428. Miller . Bay Cities Water Company, 157 Cal
256 . Surface appropriations were blocked to preserve
ground waters . Also , write the California Water Rights
Board for their Alameda Creek Decision , which goes into this
problem extensively.

Generally , once you get water out of its natural channelit becomes much more flexible . There are rights to return
flows in natural channels only .

The Provo River case should be interesting , where
diversions at high elevations were allowed later , because
return flows were established .

Wells Hutchins has a U.S.D.A. Tech Bul 439 on return
flows , but he never shows any thought for the economic
transfer problem.

California has the Court Reference and Adjudication
procedures that give you simultaneous solutions for whole
streams , or aspire to . These procedures may hold the germ
of reconciling many claims simultaneously.

A

I hope these stray thoughts may be useful . Be glad to
help with more specific questions .

Sincerely,

Prestigecc . John V. Krutilla

Mason , Gaffney
Professor

P.S. There is also a discussion of return flows in Vol . 3
of the 1950 W.R.P. Commission Report .

1
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